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EU law ensures that the autonomy of UK devolved institutions has been significantly 

constrained in many policy areas. Devolved administrations were obliged by the European 

Court Cassis de Dijon judgement to accept the mutual recognition of standards and 

regulations among EU states. They would also have been constrained by EU state aid 

regulations if state aid had been a devolved power1. If only the requirement to comply with 

EU law were removed, the constrained policy areas would become entirely under devolved 

control.  The Internal Market Bill is intended to divide responsibility for these policy areas 

between the UK and the devolved governments. 

The EU regards the European single market, one territory without any internal borders or 

other regulatory obstacles to the free movement of goods and services, as one of its 

greatest achievements. They maintain it has fuelled economic growth and made the life of 

European businesses and consumers easier.  The UK government also places a high value on 

a single UK market for the same reasons and produces evidence about the costs of 

restrictions on trade between UK jurisdictions2. Hence, they propose the EU’s principle of 

mutual recognition continue to apply within the UK ; if a good or service can be legally sold 

in one part of the UK (and meets the relevant regulations there) then it can be sold in any 

part of the UK. They also propose that parts of the UK must not treat goods imported from 

other parts of the UK less favourably than local goods (the non-discrimination principle). 

To monitor, advise and report on the UK internal market, the British Government intends to 

establish an independent Office for the Internal Market (OIM) within the Competition and 

Markets Authority (CMA). The reports and advice of the CMA are non-binding. To prevent or 

limit regulatory divergence between UK jurisdictions, common frameworks were to be 

created to set out a common UK, or GB, approach to regulation and how it would be 

operated and governed. While these arrangements imply that the respective jurisdictions 

would need to resolve regulatory disputes through existing intergovernmental processes, 

the concern in Wales is that the relative size of the English economy and the UK 
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government’s track record of ignoring devolved authorities will ensure that Wales will be 

worse off than under EU regulations3.  The fear is that negotiations between governments 

will favour England and the UK government at the expense of Wales’ interests. 

One of the justifications for UK devolution was that the devolved governments could more 

closely customise their ‘public goods’ to the needs and wishes of their populations. There 

must be a potential conflict between some of this customisation and the economy of the UK 

single market. This is the nub of the Internal Market problem and regulation, in or out of the 

EU. It may be that some regulations improve well-being more than costs of trade barriers, as 

the EU and the UK Supreme Court eventually recognised in the case of Scotland’s Minimum 

Unit Price (MUP) of alcohol policy (Wales later adopted a similar policy). The process was 

illuminating for the decision rules (proportionality, the fairness of competition and non-

discrimination), the influence of lobbies, the role of courts and the time taken to reach a 

decision. In turn these features have implications for the replacement regime.  

It was the Scottish Whisky Association and two Belgian organisations representing spirits 

and wine exporters that claimed the Scottish legislation of 2012 constituted a quantitative 

restriction on trade incompatible with EU law, and distorted competition among distributors 

of alcohol. They contended that a tax could less restrictively achieve the objectives pursued 

by the legislation. The Court of Justice of the European Union in 2015 agreed about the tax. 

But the Court asserted that it was for the national authorities to demonstrate that 

legislation was consistent with the EU’s principle of proportionality; it was necessary to 

achieve the health objective, and the objective could not be achieved by less extensive 

prohibitions or restrictions, or by measures less disruptive of trade within the European 

Union. The UK Supreme court in 2017 concluded the legislation was proportional, given the 

health objectives of the legislature, because it did not penalise those able or preferring to 

buy more up-market alcohol.   

Legal processes such as this tend to be lengthy, expensive and some might say achieve 

questionable decisions (however convenient in this case for the devolved administrations 

without devolved indirect tax powers). It is possible to imagine a speedier administrative 

                                                           
3 For example, the First Minister of Wales has described how he was obliged to travel to London for Joint 
Ministerial Committee meetings without papers or agendas. 



process under the proposed replacement regime. The health principle was an exception to, 

or qualification of, the mutual recognition principle and is also under the exceptions from 

the reserved powers Wales. C6 and C7 include exceptions for food (which seems to include 

drink). The MUP legislation therefore could have been introduced if the new administrative 

arrangements followed the same principles, perhaps in a less lengthy and less expensive 

process.  

 

With Brexit UK State Aid is no longer constrained by EU rules (the application of which could 

be erratic) with possible consequences for exporters in devolved jurisdictions. The EU 

defines State Aid as an advantage conferred on a selective basis to businesses by national 

public authorities. They maintain that such advantages distort the competitive process and 

therefore state aid is generally prohibited unless conducive to general economic 

development.  In practice distinguishing State Aid can be problematic as the EU found in 

evaluating the Feed-in Tariffs for environment-friendly electricity generation. Feed-in tariffs 

were a way the British Government subsidised the production of renewable 

electricity, aimed at supporting smaller, distributed generators.  This subsidy comes from a 

levy on consumers’ electricity consumption and gives additional income to the renewable 

generator above the wholesale market price. It is necessary because the market price for 

electricity is below the cost of this renewable production.  The success of this legislation 

triggered pressure from the conventional energy sector which pushed the European 

Commission to press member governments to classify feed-in legislation as state aid. 

Consequently, Britain, Germany and many other states abolished this very effective feed-in 

legislation. However, in March 2019 the European Court of Justice decided that feed-in 

tariffs as provided by the German renewable energy law EEG did not constitute state aid or, 

in other words, subsidies, because the State was specifically not entitled to dispose of those 

funds to support renewable energy. But by then the British scheme had been terminated.  

Though not constrained by EU rules, the post-Brexit UK will be subject to World Trade 

Organisation subsidy rules, as a signatory to the WTO Agreement on Subsidies and 

Countervailing Measures. This means that a subsidised enterprise in Wales that exports 

outside the UK may trigger a ‘countervailing duty’ if another country maintains that its own 



businesses have been harmed by this competition and lodges a complaint. The Internal 

Market Bill merely reinforces this constraint by limiting powers of the devolved 

governments to subsidise in a manner similar to that under the EU4.  

Concern has been expressed that under the arrangements of the UK Internal Market Bill 

policies favoured by the devolved administrations, such as banning single use plastic, will 

not be practical, independent of policy in England. If England does not ban single use plastic 

and Wales does, the Welsh government would be unable to prohibit sale in Wales of 

imported English single use plastic products because of the non-discrimination principle of 

the Bill. This would have been true also under EU rules unless an exception to the principle 

were made, as in the MUP case.  S8 and 19 of the Bill also allow discrimination if this is the 

only way a legitimate aim (such as protection of human animal or plant life) can be 

pursued5.  In principle this appears to permit the devolved policy in question, and perhaps 

by example trigger a policy change in England.   

The concern, however, is whether in practice it would, because the UK government has 

emphasised the costs, rather than the benefits, of regulatory divergence. For example  the 

White Paper  contends that differences in food labelling, product packaging and food hygiene 

regimes between Scotland and the rest of the UK, could initially decrease by 7% Scotland’s retail 

and wholesale sales to the rest of the UK or by £433m based on current annual trade volume6. 

Would a change in Scotland’s regime be worth this large sum (0.2% of Scotland’s GDP)? Some  

institution(s) will probably need to decide in the future. 

 It would be rational for business and finance lobbies to focus their attempts to keep down 

regulatory costs on the UK government, responsible for regulation in the largest market, the 

English economy. This might lead to a neglect of some regulatory benefits in the English 

economy, and the leverage of the English economy then pulls down, or prevents rising 

regulatory standards, in the much smaller devolved economies. On the other hand, there may 

be a different7 bias. England is responsible for the bulk of the revenues raised in the devolved 

economies and for providing the balance between devolved government expenditures and taxes 
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raised. This divergence of responsibility may lead the devolved economies to focus excessively 

on non-financial aspects of well-being and less on the competitiveness and revenue generating 

capacity of their economies. 

The Internal Market Bill is intended to provide way of resolving most of these issues discussed, 

using quite similar principles to the EU’s. Though the bill has no reference to proportionality, it 

does cover the fairness of competition and subsidies, and non-discrimination, with exceptions 

for health. It differs in offering a non-judicial framework that could provide speedier decisions at 

lower cost. But if it is to work it requires trust and communication between the governments 

and both seem in short supply at present. 

 


